Federalism:

Barriers to the Border Wall
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During the presidential campaign, Donald J.
Trump consistently called for a reinforced and secure wall on the southern border of the United
States, as a solution for illegal immigration from
Central and South America. To begin implementing his campaign promise, on January 25, 2017, as
President Trump signed an executive order calling
for the implementation of a border wall and more
aggressive deportation policy. Congress addressed
fencing and enhanced barriers on the U.S. border
in the past, including with the Illegal Immigration
Reform and Immigrant Responsibility Act of 1996
(IIRIRA) and amendments to the IIRIRA in 2005,
2006, and 2008.1 While there is legislative precedent
for enhanced security measures along the southern
border, Trump’s proposed wall still has legal barriers to overcome. Only a third of the land along the
U.S.-Mexico border is owned by the federal government, causing tension between private-land owners,
state governments, and federal policy.2 The Fifth
Amendment asserts that private property should not
be taken for public use without just compensation, a
process known as eminent domain. Implementation
of the Secure Fences Act of 2006 utilized eminent
domain on numerous occasions, but many land cases
required years of settlements and court challenges.3

Further, past legal challenges were fought against
more fencing along the border, and a proposed substantial wall may require seizure of a larger chunk of
private land.
Previous action on increased fencing on the border has led to securitization along most of the border
in California, Arizona, and New Mexico, but much of
the border along southern Texas remains unsecured.4
In addition, most of the land along the border in Texas is privately-owned, with the Rio Grande River a
natural barricade to illegal entry. In order to build a
wall along the river, the federal government would
need access to the private land on the U.S. side of the
border.5 Land disputes in New Mexico may also stall
the construction of the wall. A committee in the New
Mexico House of Representatives approved a bill to
stop the sale or use of state land to build the border
wall, and sent the bill to the full New Mexico House
of Representatives.6 Both the New Mexico House
and Senate have a Democratic majority, giving the
bill a higher chance of success, but with Republican
Governor Susana Martinez in office, a veto of the bill
is possible.7
Eminent domain issues may not be limited to
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2
private land along the border. Sixty-two miles of
the border in Arizona stretches across the Tohono O’odham Nation Reservation, and parts of the
Tohono O’odham lands lie on the other side of the
border. The border that lies within the reservation is
considered a more porous stretch, with lower barriers to entry, though there is a Border Patrol presence
and checkpoints at the exits to the reservation. While
the Tohono O’odham Nation has partnered with the
federal government in the past to beef up barriers
along their border stretch, the President’s call for a
full wall along the border may increase tension between the tribe and federal policy.8
New Mexico isn’t the only state legislature seeking ways to protest the Trump administration’s policy. Three members of the California Assembly are
pushing back against the border wall plan by introducing a bill requiring the state’s pension funds to
divest from companies involved in construction of
the wall.9 Among them is Assemblywoman Lorena
Gonzalez Fletcher of San Diego, where some companies are preparing to bid on federal contracts to
construct the border wall.10 The executive order does
not mention how the immigration and border policy
will address the transfer of state or private lands to
federal custody.11 Legal precedent may clear the way
for the funding and pursuit of the proposed wall, but
eminent domain issues may, at the very least, impede
immediate action to construct the wall itself.
Though the Trump Administration may overcome federalism barriers to the wall construction,
other roadblocks are emerging. The Endangered
Species Act may play a role in state, congressional,
or judicial push back against the construction of a
border wall.12 It has been suggested that Democrats
in Congress may call on the Endangered Species Act
to delay or prevent the construction, though waivers
were used on similar environmental laws during border infrastructure construction in 2005, 2007, and
2008.13 The Build Bridges Not Walls Act, introduced
in February, 2017, by Representative Michelle Lujan Grisham (D-NM), mentions wildlife and environmental concerns as one reason to prohibit con-

struction of the wall.14 As discussion about the cost of
the wall and whether it will be included in this year’s
budget continues, President Trump may also find resistance to the funding of the border wall from both
sides of the aisle.15 While legislative precedents have
paved the way for the building of a wall, construction
can’t begin without a congressional appropriation to
fund it.
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